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The Union of Concerned Scientists (UCS) is pleased to provide comments on the US Office
of Management and Budget’s (OMB) Request for Information (RFI), “Methods and Leading
Practices for Advancing Public Participation and Community Engagement With the Federal
Government.” The Union of Concerned Scientists is a national nonprofit science advocacy
organization representing over 500,000 members. UCS works for strong, independent public
science, a robust, transparent democracy, justice for overburdened communities, and the
effective use of science in making policy that serves the common good.

As discussed in the RFI, two recent surveys — one conducted by Organization for Economic
Cooperation and Development and the other by Partnership for Public Service — positively
linked the perception of a government willing to listen to the people with public trust in the
government. This includes the perspectives of historically disenfranchised communities who,
despite having been the constituents most affected by government decisions, have often been
sidelined in the science policymaking process or whose knowledge and expertise were not
incorporated in rulemaking processes.!

UCS has long supported the contention that public participation and community engagement
(PPCE) activities are a vital component in building the public’s trust in the government.?
Therefore we are excited to offer recommendations on available methods, approaches, and
tools that could assist in the efforts to develop and implement a PPCE federal framework.

1. Improve public participation during the rulemaking process
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OMB should work with federal agencies to increase the transparency of the regulatory
process, expand rule-making dockets, and make the public comment process more user-
friendly. This section corresponds to OMB'’s topic areas I and 2.

The US government is beholden to its people, and public participation in evidence-based
policymaking is central to the Constitution’s stated vision of self-governance.® Public
participation (public comments, listening sessions, and hearings) gives people a voice in
policy decisions.*®

However, opportunities for comment are not usually publicized to underserved communities,
often fail to communicate decision-making timelines, and are usually written in technical
language or jargon intended for highly specialized audiences. This helps explain why
industry commenters shape final rules to a greater extent than do other commenters such as
members of the public.®” Unlike most of the public, industry interests often employ in-house
technical experts, attorneys, and lobbyists to help make their case in public comments.®® This
further alienates the public, whose knowledge and expertise, instead of being technical, often
comes from lived experiences—experiences that may not readily translate into the
technocratic language of the regulatory process.°

The Office of Information and Regulatory Affairs (OIRA), which reviews agency regulations
at various stages in the rulemaking process, ostensibly provides another opportunity for
public input. OIRA meets with anyone who seeks to discuss a rule under review, yet
inequitable practice has accompanied this policy. Agencies rarely publicize meeting
opportunities and timelines widely, and industry takes advantage of the policy by an
overwhelming margin, meeting with OIRA five times as often as do public interest groups.
These meetings, which profoundly affect policy, are closed to the public and often occur
before the release of proposals for comment.

Moreover, existing infrastructure for online comment submissions can be difficult for the
public to use, thus reducing the ability of the public to provide input into regulatory
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proposals.’? For example, the organization of regulations.gov is inconsistent. Document type
categories on the website vary between agencies, making it difficult for users to search
effectively. Other advanced search filters, such as “By Agency,” are often similarly
unhelpful.®® Agencies also sometimes create multiple dockets for the same proposed rule,
each with different information, which can prevent users from accessing up-to-date
information. In other cases, agencies may fail to upload crucial context for a rule, such as
background research or underlying data.* There is little consensus and research on the best
ways to evaluate large quantities of diverse public comments, despite the growth of online
processes for writing rules—“e-rulemaking”—since the early 2000s."> And perhaps most
prohibitively, not everyone who may be affected by e-rulemaking can access it—for
example, low-income households are far less likely to have reliable Internet access.®

OMB should work with agencies to implement changes to encourage diverse, widespread,
and fair participation in the rulemaking process. Specifically, UCS recommends
incorporating the following reforms:

e Issue more Advance Notice of Proposed Rulemaking (ANPRM) or Requests for
Information (RFIs), when appropriate. As exemplified by this very RFI, these
processes can provide more time for public input and invite earlier, pre-rulemaking
public input. However, agencies currently issue ANPRMs for less than five percent
of rules, meaning that further use of this tool is highly warranted.!’

o Make the public comment process easier and more accessible to the public.
Agencies should:

o Engage the public much earlier in the public comment process, including
during initial stages of deliberations; for instance, agency officials could ask
for feedback in how the public input process should be carried out. Without
earlier and enhanced inclusion, the public may feel ignored or even sidelined
during the public comment process, and potentially critical perspectives will
be precluded from informing decision-making.'®
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o Offer an email address for submitting and asking questions about public
comments during the notice and comment period for all proposed rules.

o Provide a one-stop point of access for all proposed rules open for comment
on the homepage of each agency website, including links to other important
websites such as the Federal Register and regulations.gov.®

o Harness the power of social media, webinars, newsletters, or other forms of
online engagement to solicit a greater number and diversity of perspectives
in public comments on rulemaking, particularly from members of the public
who might not otherwise know about rulemakings of interest.?

o Encourage the solicitation of comments via public hearings, specifically via
both an online and in-person space. Rather than defaulting to a Washington
DC location, in-person public hearings should be held in historically
marginalized communities that are particularly affected by the proposed rule.

o Include the following features when soliciting comments during online
public hearings:

= Phone-in options for individuals without reliable Internet service.

= Video features so that participants feel like they are providing public
comments to “real” people (e.g., being able to observe that
government officials are listening and hearing their testimony) and
so that participants can showcase visual aids in virtual environments.

=  Closed captions and/or American Sign Language (ASL) sign
language so that people who are deaf or hard-of-hearing can follow
along.

= Language translation services to make the content accessible to non-
English speakers.

o Offer public comment periods with reasonable timeframes. In order to obtain
substantive comments from the public, agencies should commit to opening public
comments for at least 60 days. Executive Order 12866 advises agencies to give the
public “no less than 60 days” to comment on a proposed rule (and significantly
longer for complex rules).?* While 30-day public comment periods are sometimes
used by federal agencies, there should be restrictions or at least justification for its
use. Some agencies have restricted the public comment period to incredibly short
timeframes. For example, in October 2018, the Bureau of Land Management halved,
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from 30 days to 15 days, the comment period for a series of oil and gas leases across
Utah.?

¢ Include more background information in public comment notices that
highlights the transparency of decision-making processes for the proposed rule.
Agencies should:

o Publish records of all research, sources, and correspondences—including
meetings and phone calls—used to inform the rule-drafting phase. These
records should be publicly available in the rulemaking docket within a
reasonable timeframe after the research, correspondences, or other source
retrieval occurred, and before publication of the rule proposal.

o Ensure that redlined versions of rules, which document edits and changes
that OIRA makes during the rulemaking process, are accessible to the public
when a rule is published on regulations.gov, as required by Executive Order
12866, Section 6(a)(3)(E)(iii).2 Agencies should include clear, simple
explanations of and justifications for every major change proposed by OIRA
and its parent body, OMB, and these changes should be easily retrievable by
the public (e.g., in memos distinct and separate from redlined documents).

o Ensure that submitted public comments are given their proper due. It is
important that the public knows how their comments will be considered in
rulemaking processes. For instance, Yosie and Herbst (1998) found that projects that
are presented to stakeholder groups without their previous participation are largely
perceived as government officials engaging in “decide, announce, and defend”
tactics, in which stakeholder input is unlikely to result in substantive change.?
Agencies should take the time to be transparent with the public on how public
comments are used in decisionmaking processes, such as how OMB did during a
public comment process in 2021, % as it builds public trust that federal agencies want
to include the perspectives of the public in rulemaking processes. Unfortunately,
there are examples showing the opposite, of public officials refusing to hear public
comments. Randal Bowman, a senior policy analyst at the Interior Department, led a
May 2017 webinar to train a dozen agency employees on how to read and catalog the
public comments the agency had received during its review of the Bears Ears
monument. Bowman told the review team that because the Utah monument was so
new and a management plan had not yet been adopted, it would be “virtually
impossible” for a member of the public to submit information that had not been
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previously considered. “Essentially, barring a surprise, there is no new information
that’s going to be submitted,” Bowman told staffers.?

e Increase the use of plain language summaries: Sampson et al. (2023) conducted a
focus group analysis and found that public notices on environmental policymaking
were perceived negatively by environmental justice leaders and adult English
learners. The public notices were perceived by the focus groups as being
intentionally biased, unnecessarily technical, and without clear directions on how and
why to participate. The authors concluded that plain language summaries can make
decisionmaking processes more transparent, and therefore should be inherent in all
agency-led public participation opportunities.?” That is, agencies should include both
a plain language summary for the public and a traditional written summary that has
more technical information.

2. Increase outreach to impacted communities

In order to address the historic lack of transparency and accountability to underserved
communities, OMB should work with agencies to plan and execute proactive, targeted
outreach efforts to increase its engagement with impacted communities. This section
Corresponds to OMB’s topic areas 2 and 3.

For decades, government officials have failed to include underserved communities at the
policymaking table or failed to meaningfully incorporate lived experience or tribal ecological
knowledge in decisions, despite underserved communities often having been the constituents
most affected by government decisions.?®2° Therefore, meaningful stakeholder engagement
with underserved communities is an important and needed step and to make agency
rulemaking more equitable and just requires the removal of barriers that prevents community
voices from being heard. This step also promises improvements in policy design, a better
chance for successful policy implementation, and enhanced civic participation.

In January 2024, we at UCS submitted a public comment to the Environmental Protection
Agency (EPA) in response to their notice, “Release of Achieving Health and Environmental
Protection Through EPA's Meaningful Involvement Policy; Draft Policy; Notice of
Availability.” In our comments, we supported EPA’s seven step approach for how the
agency can establish a public participation model that establishes strong and inclusive
guidance for agency outreach, offering feedback for ways to include the approach, and
encouraging EPA to make the process required, not just optional. We have attached that
document to this public comment for OMB consideration.
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Additionally, UCS recommends incorporating the following reforms to actively engage in
outreach to underserved communities:

e Engage historically marginalized communities to deliberately address barriers
to public participation, and do so before rules are solidified. These efforts may
require the creation of new entities—for example, task forces that engage directly
with community leaders to better understand local impacts or trusted intermediaries
who represent local needs and can build trust and communication between agencies
and communities.* Agencies should work with the General Services Administration
(GSA) to audit and improve existing systems of outreach. This process can also be
applied to the development of the OMB framework. OMB could undertake a process
to identify an advisory committee of primarily affected community groups in
developing the framework and should consider a multitude of engagement
opportunities — such as focus groups and online surveys.

e Incentivize agencies to actively engage with historically marginalized
communities. Individuals from impacted communities bring a particular experience
that is too often missed or undervalued by policymakers, and therefore one of the
best ways to incorporate equity into rulemaking processes is to ensure that
communities have a seat at the table such that their knowledge, viewpoints, and
perspectives are fully incorporated into policymaking.®* For example, OIRA could
incentivize agencies by asking them to check a box when they submit rules for
review indicating that they consulted and solicited feedback from impacted
communities.® The rules where agencies carried out these community-focused
processes could be moved by OIRA into a queue for priority review, absent other
circumstances. OMB should request that agencies seek community input on policy
priorities, design choices, policy implementation, and enforcement mechanisms.

e Address gaps in the participation of tribal communities in rulemaking. OMB’s
framework should lay out the best practices for meaningfully consulting and
engaging with tribal groups at the start of deliberations on rulemaking processes. A
2017 report from the Department of the Interior, the Department of the Army, and
the Department of Justice, in consultation with 59 tribal groups, laid out gaps
preventing federal agencies from meaningfully engaging with, consulting with, and
allowing public participation of tribal communities in rulemaking.®® In this report,
tribal communities stated that agencies are inconsistent in the degree to which each
agency is aware of, and implements, its responsibilities to engage with tribes as
sovereign nations in accordance with the government-to-government framework, the
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federal relationship, and tribal reserved rights through treaties and other legal
authorities.

e Tailor engagement opportunities to meet specific community needs. Agencies
should hold informational webinars, public information meetings, and town hall—
style sessions outside regular working hours, especially for policy actions that have
the potential to significantly affect communities of concern. These engagement
opportunities should be tailored to the specific needs of the community, such as
being offered at different times of day, in different locations, and in multiple
languages. Agencies should include records of these efforts—including meeting
transcripts, scheduled events, and agency deliberations on outreach planning—in the
regulatory docket for any proposed rules. If agencies do not provide these records,
they should justify in writing why they choose not to do so or why the records do not

apply.

o Ensure that translation services are offered when engaging with communities
where multiple languages are spoken. Public comments, public hearings, and other
forms of community engagement need to be issued in the languages most widely
spoken in the communities most affected by the polices under consideration. OMB’s
framework should dictate that it is the agency’s responsibility to cover translation
services. During in-person opportunities such as public hearings, agencies should
cover the sound quality and reliability of translation technologies such that these
important services function well and consistently. For example, the community group
Texas Environmental Justice Advocacy Services (t.e.j.a.s.), in conjunction with
Earthjustice and Sierra Club, successfully pressed the Texas Commission on
Environmental Quality into adopting a strong rule in 2021 that requires that
translation and interpretation services be offered during public engagement sessions
on environmental permitting decisions.®

3. Conclusion

Public participation and community engagement activities are an important component of
building public trust in governmental institutions and allow civic engagement in some of the
nation’s most impactful agency actions. However, the current process of public participation
in rulemaking may be viewed as too difficult to follow or lacking in transparency.
Additionally, community engagement efforts currently have some barriers that prevent
underserved and impacted communities from fully contributing their lived experiences to
federal agencies.

Thank you for taking the time to consider our views. We are grateful for OMB’s efforts in
developing a framework on PPCE, and we hope that the recommendations in our public
comment will serve as a valuable resource to OMB.
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